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CASE COMMENTS

to persons compelled to give evidence or testimony.19 It applies to
only those offenses enumerated in the statutes. 20 If a person's private
papers are seized under a search warrant for the purpose of finding
sufficient evidence on which to base an indictment or information
and the grand jury uses that evidence for this purpose, a writ of
prohibition lies to restrain further prosecution. 21 To be granted
immunity a person must affirmatively show that he gave testimony
or evidence relating to the transaction for which he is being prose22
cuted.
The instant decision places Florida among those jurisdictions which
are attempting to fairly place the limits of immunity without infringing upon constitutional safeguards. The stand taken by the
majority of jurisdictions, Florida included, is desirable in its insistence that the claimant of immunity must affirmatively show compulsion of the testimony and a definite relation between it and the
crime later charged. At the same time, this position does not permit
a mere voluntary appearance before the grand jury, or disclosure of
facts unrelated to the matter under investigation to serve as a cloak
against anticipated prosecution for crimes. Despite the obviously
vague wording of the statute in question, this decision serves to emphasize and clarify the Florida view.
DAVID L. MMDDLEBROOKS, JR.

DIVORCE: CONSTRUCTIVE DESERTION ESTABLISHED
THROUGH LACK OF ATTEMPTED RECONCILIATION
Brickman v. Brickman, 64 So.2d 685 (Fla. 1953)
Plaintiff husband brought suit for divorce predicated on desertion,
and defendant counterclaimed for divorce on similar grounds. Conflicting testimony failed to establish which spouse intended to terminate cohabitation at the time the wife left the marital home. The
evidence established the failure of the husband to attempt a reconciliation and a lack of desire on his part to resume cohabitation.
29State ex rel. Raines v. Grayson, 55 So.2d 554 (Fla. 1951).

20State ex rel. Benemovsky v. Sullivan, 37 So.2d 907 (Fla. 1948).
2State ex rel. Byer v. Willard, 54 So.2d 179 (Fla. 1951).
22Richards v. State, 144 Fla. 177, 197 So. 772 (1940).
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From a decree dismissing the complaint and counterclaim defendant
appealed. HELD, the husband's failure to attempt reconciliation and
his conduct disclosing no desire to resume cohabitation entitled the
wife to divorce on the ground of constructive desertion. Decree reversed.
Although not always designating it by name, the doctrine of constructive desertion is often applied by courts in those states that
recognize desertion as a ground for divorce., Whereas desertion concerns the wrongful abandonment of one spouse by the other, constructive desertion applies to situations wherein the deserter need
not necessarily be the departing party.2 In either desertion or constructive desertion the wrongdoer is the party intending to terminate
the cohabitation. 3 The elements of desertion must equally be present
in constructive desertion, 4 that is, the absence must be willful, obstinate, and continued for one year. 5 Three situations are generally classified as constructive desertion: (1) the wife refuses to follow the husband
to his choice of domicile;" (2) one spouse refuses to perform marital
obligations to the other though both parties continue to reside under
one roof;7 or (3) one spouse is driven from the marital home because
of the misconduct of the other.8 The instant case falls within the
last-named category.
Desertion is a ground for divorce in Florida, 9 and the Florida
Supreme Court has also recognized and applied the doctrine of
constructive desertion. 10 In cases involving constructive desertion
LE.g., Gordon v. Gordon, 59 So.2d 40 (Fla. 1952); McVickar v. MeVickar, 46
NJ. Eq. 490, 19 At. 249 (Ch. 1890); Davenport v. Davenport, 106 Va. 736, 56
S.E. 562 (1907); see CARON, FLORIDA LAW OF THE FAMILY, MARRIAGE AND DIVORCE
433 (1950).
2Walker v. Walker, 64 Fla. 536, 59 So. 898 (1912).
3Stevenson v. Stevenson, 84 Fla. 678, 94 So. 860 (1922); Hudson v. Hudson,
59 Fla. 529, 51 So. 857 (1910).
4Stevenson v. Stevenson, 84 Fla. 678, 94 So. 860 (1922).
5
FLA. STAT. §65.04 (1953).
aFranklin v. Franklin, 190 Mass. 349, 77 N.E. 48 (1906); Sacks v. Sacks, 172 Pa.
Super. 543, 94 A.2d 147 (1953).
7Docotovich v. Docotovich, 125 Mont. 56, 229 P.2d 971 (1951); Hopes v. Hopes,
[1949] P. 227; see Horwath v. Horwath, 91 NJ. Eq. 485, 440, 110 Ati. 576, 578
(Ch. 1920).
sHudson v. Hudson, 59 Fla. 529, 51 So. 859 (1910); Reynolds v. Reynolds, 224
Ky. 668, 6 S.W.2d 1078 (1928); see Horvath v. Horwath, supra note 7, at 441,
110 At. at 579.
9FLA. STAT. §65.04 (7) (1958).

10Gordon v. Gordon, 59 So.2d 40 (Fla. 1952); Hudson v. Hudson, supra note

Published by UF Law Scholarship Repository, 1954

3

Florida Law Review, Vol. 7, Iss. 2 [1954], Art. 10
CASE COMMENTS
the Court has characterized the initial wrongdoer as the deserter.1
In addition, however, the Court has acknowledged the existence of
a duty upon the husband to attempt reconciliation; 12 this duty to
seek restoration of the marital relation exists even though the wife
was the initial wrongdoer.' 3 It is noteworthy, however, that when
such terminology has been used the Court was dealing with cases in
which one party appeared to be clearly at fault. 14 When the offending

party was the wife the Court, although announcing the above rule,
refused to apply it, stating that a husband need not attempt recon5
ciliation when to do so would be unavailing.
The Florida Court has said that the misconduct sufficient to
justify the temporary desertion of the offending spouse by the other
need not be so flagrant as to justify, standing alone, a final decree of
divorce, although the offending spouse may subsequently be charged
with constructive desertion if he fails to attempt a reconciliation.16
Most states require that the misconduct justifying the temporary
7
desertion be in itself a legal ground for divorce.'
In the instant case the Court appears to have employed the husband's failure to attempt a reconciliation as the basis for declaring him
to be the deserter and then utilized this failure to establish the elements of willfulness and obstinacy.' 8 Evidence was conflicting as to
which party was the initial wrongdoer, but the Court concluded that
the husband's subsequent failure to attempt reconciliation made it
clear that it was he who desired to terminate the marital relationship.
It is difficult to see what bearing such a desire had upon the question
of responsibility for the separation. The Court's decision was based
squarely upon the husband's failure to seek reconciliation; no ref8; see Stevenson v. Stevenson, 84 Fla. 678, 684, 94 So. 860, 861 (1922).
"E.g., Stevenson v. Stevenson, 84 Fla. 678, 94 So. 860 (1922); Hudson v. Hudson,
supra note 8.

l2Betts v. Betts, 63 So.2d 302 (1953); Gordon v. Gordon, supra note 10.
'3Hudson v. Hudson, 59 Fla. 529, 51 So. 859 (1910); see Gordon v. Gordon, supra
note 10, at 48.
14E.g., Hill v. Hill, 62 Fla. 493, 56 So. 941 (1911); Hudson v. Hudson, supra
note 13.
15E.g., Hudson v. Hudson, supra note 13; cf. Marsh v. Marsh, 86 N.J. Eq. 419, 99
At. 409 (Ct. Err. & App. 1916).
l6Gordon v. Gordon, 59 So.2d 40 (Fla. 1952); Hudson v. Hudson, supra note 13;
cf. Sales v. Sales, 222 Ky. 175, 300 S.V. 354 (1927).
1TE.g., Arnaboldi v. Arnaboldi, 101 N.J. Eq. 126, 138 At. 116 (Ch. 1927);
Sacks v. Sacks, 172 Pa. Super. 543, 94 A.2d 147 (1953); Towson v. Towson, 126
Va. 640, 102 S.E. 48 (1920).
'sSee note 10 supra.
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